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Date of OP’s evidence  :  13–12–2013 & 04–04–2014  

  

  

Date of Argument   :  30-08-2014 

 

Date of Judgment   : 16-–09–2014 

 
      

J  U  D  G  M  E  N  T   &   A  W  A  R  D  

     

  This application, u/s 166 of the Motor Vehicles Act, 1988  ( for 
short „MV Act‟), has been filed by the claimant Smt. Kalyani Pandit, wife of 
the driver OP No.2 Sri Utpal Pandit, who was driving the vehicle of OP No.1, 
claiming compensation, on account of injuries sustained by her, in a road 
traffic accident.  
 
THE CLAIMANT’S CASE :  
 
2.  The facts, in brief, may be stated, as follows :  
 

    On 01-03-2009, at about 8 a.m., the claimant Smt. Kalyani Pandit 

proceeded from her house, situated at Bhairab Nagar (Tila), Tezpur towards 

Ganesh Mandir, Ganesh Ghat, under Tezpur PS, for the purpose of offering 

puja, at the temple, by the motorcycle, bearing registration No. AS-12 D – 

7382, as a pillion rider, along with her husband Sri Utpal Pandit, who was 

driving the motorcycle. While the motorcycle just reached the front of the 

District Library at Tezpur on the Tezpur Municipality public road, suddenly 

when a cow tried to run across the road just ahead of the motor cycle, in the 

situation, the cow hit against the motorcycle. The claimant has stated that 

the motorcycle was driven by her husband (OP No.2) cautiously in a very 

limited speed. As a result of the accident, both of them fell down on the road 

and further, that the claimant sustained grievous multiple injuries, more 

particularly, in her head, back side of the body, chest, cervical spine etc and 

her husband Utpal Pandit also sustained injuries. Immediately after the 

accident, the claimant was taken to Kanaklata Civil Hospital, Tezpur for 

medical treatment and after providing first aid treatment, she was referred 

to Guwahati Medical College Hospital (GMCH) for advance treatment on the 

same day. However, considering the critical medical condition, she was 

admitted at GNRC, Guwahati, where she was treated till 16-03-2009. It has 

been further stated that although the claimant was discharged from GNRC, 
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Guwahati, her treatment is still going on as an outdoor patient and further 

stated that due to the accident, she has become inactive, dependable on 

other‟s service and lost her memory, for which an woman has been required 

to be engaged on monthly wage of Rs.3,000/-. The claimant has further 

stated that she was advised to take to a hospital outside Assam for advance 

treatment, but due to financial hardship, she has not been in a position to 

afford such type of advance medical treatment outside Assam.  

 

    In connection with the accident, Tezpur PS, GD Entry No. 1023, 

dated 18-03-2009, was made, under Tezpur Police Station. It has been stated 

by the claimant that at the relevant time of the accident, she was aged about 

54 years and a house wife. In her claim petition, the claimant has impleaded 

the owner, the driver and the insurer of the motorcycle - the United India 

Insurance Company Ltd., aforementioned.  

 

    Hence, the instant claim for compensation of Rs 5,90,000/- 

 

WRITTEN STATEMENT : 

    

3.  OP Nos.1 and 2, the owner and the driver of the motorcycle, 

bearing registration No. AS-12 D – 7382, have contested the proceeding by 

filing a joint written statement stating, inter-alia, that the claim is not 

maintainable and tenable against the answering OPs. They have stated that 

OP No.1 was the registered owner of the vehicle and OP No.2 is the elder 

brother of OP No.1. They have admitted the accident and in respect of  

injuries sustained by the claimant. They have stated that the vehicle was 

driven by OP No.2 in a moderate speed and very carefully and that he had a 

valid driving licence, bearing No. 56152/S/PVT, valid upto 12-04-2010. They 

have further stated that the accident did not take place due to rash and 

negligent driving by the OP No.2, but for the reason that a cow tried to run 

across the road just ahead of the running scooter and as the cow hit against 

the running motorcycle, both the occupants of the motorcycle sustained 

injuries. They have further stated that the vehicle was duly insured with the 

OP- United India Insurance Company Ltd, vide Policy No. 

130700/31/07/01/00005584, under a package policy, valid upto 17-03-2009 

and further that al the relevant time of the accident, it was plied by comply 

with all terms and conditions of the insurance policy as well as the 

provisions of the MV Act.  

 

4.  OP No.3, the United India Insurance Company Ltd. has 

contested the claim proceeding, aforementioned, on the grounds, inter-alia, 
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that the present claim is not at all maintainable in the present form under 

the provisions of the MV Act, 1988 and / or Rules framed thereunder and also 

under the terms and conditions of the policy ; that pleading of rash and 

negligence and subsequent proof of rash and negligent driving is a must for a 

claim to succeed u/s 166 of the MV Act, but the claimant has not pleaded any 

rash and negligence on the part of the driver, who is none other than her 

husband, and hence, the claim is not maintainable ; that the OP No.2, the 

driver, did not possess valid driving licence at the relevant time and that the 

owner (OP No.1) handed over the possession of the vehicle to the said driver 

thereby contravening the provisions of the MV Act ; that the liability of the 

OP, if any,  will always be subject to the terms and conditions of the policy of 

insurance, the provisions of the MV Act, 1988 and Rules framed thereunder  

and that the claim is bad for non-compliance of section 134 (c) and 158 (6) of 

the MV  Act. OP No.3 further denied the statements made in Para Nos. 3, 8, 9 

and 10 of the claim petition and demanded production of the police records 

pertaining to GDE No.1023 of Tezpur PS to prove her case. Replying to the 

statement made in para No.23, the OP-Insurance Company has stated that it 

appears from the averments of the claimant that there was no rashness and 

negligence on the part of the alleged driver in driving of the motorbike and 

the story depicted in the claim petition clearly reveals that the accident 

occurred when a cow tried to cross the road ahead of the running of the two 

wheeler. Admitting the insurance of the vehicle, the OP stated that though 

an unnamed passenger was covered, but such coverage was to the maximum 

extent of Rs.50,000/- that too on arising of certain eventualities. As such, it 

has been prayed to dismiss the claim petition.   

 

ISSUES :  

 

5.  In view of the above pleadings of both sides, my learned 

predecessor , following issues were framed, on 08-09-2011 :  

 

(1) Whether the alleged accident took place due to rash and 

negligent driving by the driver of vehicle No. AS-12 D/7382 (TVS 

motorcycle), as alleged  ?  

 

  ( 2)  Whether the claimant is entitled to any compensation and if 

yes, what will be the quantum of compensation and by which of 

the respondents this amount shall be paid ?”  

 

6.    In order to prove the claim, the claimant Smt. Kalyani Pandit 

has tendered her evidence-on-affidavit as CW-1 and the evidence of Sri 
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Ranup Pandit, Sri Ashim Choudhury, on affidavit, as CW-2 and CW-3, 

respectively, while OP No. 3 – the Insurance Company has cross-examined 

them. OP No. 3, the Insurance Company, on the other hand, has also 

examined two witnesses. The claimant has also exhibited some documents, 

vide Exts.1 to 20(15). 

 

7.  I have heard the oral argument advanced by the learned counsel 

for both sides. I have appreciated the evidence, oral and documentary, 

proffered by the claimant‟s side.  

 

THE DECISION AND THE REASONS THEREFOR 

 

ISSUE NO. 1  

 

8.  In her evidence on affidavit, the claimant (CW-1) has reiterated 

the facts made out in her claim petition. In cross-examination, the claimant 

has stated that in the accident, no other vehicle was involved except the 

motorcycle itself. She has admitted that the accident would not have 

occurred had there been a cow not crossing ahead of the motorcycle 

suddenly and that there was no fault on the part of her husband in driving 

the motorcycle. She has further admitted that at the time of the accident, she 

was not wearing helmet. She has, however, expressed ignorance to say 

whether someone witnessed the accident or not. She has stated that police 

has not registered any case against her husband. She has denied the 

suggestion of the Insurance Company that her claim is not maintainable u/s 

166 of the MV Act.  

 

9.  CW-2 Sri Ranup Pandit, the son of the claimant, has supported 

the version of her mother-the claimant. He has stated that on 01-03-2009, at 

about 8-30 a.m., while he was at his home, Sri Ashim Choudhury (CW-3) 

informed him, over phone, that his parents had met with a motor vehicle 

accident near the District Library, Tezpur. On receipt of the information, he 

rushed to the place of accident, and learnt that while the motorcycle reached 

the front of the District Library on the Tezpur Municipality public Road, 

suddenly a cow tried to run across the road just ahead of the running motor 

cycle and the cow hit against the motor cycle and as a result, his parents fell 

down on the road. In cross-examination, he has stated that at the time of the 

accident, he was not with his father at the place of accident. He has stated 

that his mother has attributed no negligence on the part of his father. He has 

further stated that no case was registered against his father except a GD 

Entry and that the accident would not have occurred had a cow not come in 
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front of the motorcycle. He has denied the suggestion of the Insurance 

Company that the claim proceeding is not maintainable since it is filed u/s 

166 of the MV Act. He has further denied the suggestion of the Insurance 

Company that the instant case is not maintainable as there was no 

negligence on the part of his father, who at the relevant time of the accident 

was driving the motorcycle.  

 

10.  CW-3 Sri Ashim Choudhury, has stated in his evidence on 

affidavit that on 01-03-2009, at about 8 a.m., while he was going from his 

residence to his chamber, situated at Ganesh Ghat, Tezpur by his scooter and 

reached near the District Library Chariali (near office of the Deputy 

Commissioner, Sonitpur, Tezpur), he saw a running motor cycle with persons 

falling down on the road due to hitting by a cow, which was suddenly 

running across the road. Witnessing the accident, he went to the spot of the 

accident and found both the persons on the motorcycle sustaining injuries. 

Just after the accident, 4/5 persons gathered at the place and all of them 

tried to take the injured persons to the hospital. He recognized the persons 

to be the parents of Mr. Ranup Pandit (CW-2). Immediately he informed Mr. 

Ranup Pandit (CW-2), over mobile phone, about the accident of his parents 

and after his arrival, both the injured persons were taken to Kanaklata Civil 

Hospital, Tezpur and he also accompanied them to the civil hospital. He has 

stated that the accident occurred only for the cause of the cow, which was 

trying to cross the road running with a great speed and that there was no 

rashness and negligence in respect of driving of the motor cycle by Sri Utpal 

Pandit.  He has further stated that the claimant Smt. Kalyani Pandit was the 

pillion rider of the motor cycle.  

 

11.   In cross-examination, the claimant (CW-3) has stated that he has 

not seen the accident, but immediately after the accident, he reached the 

place of accident. He heard from the nearby people that the accident 

occurred as one cow had come in front of the running motor cycle.  

 

12.  The claimant has exhibited the document, Ext.1 - the Accident 

Information Report.  

 

 13.  Upon scrutiny evidence of the claimant (CW-1) and her 

witnesses, coupled with the Accident Information Report, Ext. 1, issued by 

the Officer-in-charge, Tezpur PS, it transpires that the accident that occurred 

on 01-03-2009, at about 8 a.m, at Tezpur town, involving vehicle No. AS-12 D/ 

7382 ( motorcycle) and a cow, is not in dispute. It is also not disputed by the 
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OPs, that in the said accident, the claimant, Smt. Kalyani Pandit, who was the 

pillion rider, sustained injuries on her person. 

 

14.  The next relevant question that arises as to how the accident   

occurred ? On careful scrutiny of the evidence proffered by the claimant 

through the evidence of her three witnesses, including herself, 

aforementioned, it is apparent at the relevant time, OP No.2, the husband of 

claimant was riding the motorcycle, bearing registration No. AS-12 D/ 7382 

belonging to his brother OP No.1, on the public road at an expected normal 

speed, but the accident occurred when a stray cow, which attempted to cross 

the road suddenly and that hit against the motorcycle resulting in the 

accident. Assuming the motorcycle was at a normal speed, at the given place 

and situation, in broad day light, OP No.2 certainly did not ride the motor 

cycle as a prudent man would have certainly maintained and as such, this 

Tribunal finds that the accident occurred due to the rash and negligent 

driving of the driver OP No.2 only. Had OP No.2 drove the motorcycle with 

due care and caution as expected to be observed while driving a vehicle on 

the public road, the collision with the running cow could have been averted. 

The low speed of a vehicle, in the said situation, as emerged from evidence, 

in the instant claim case, cannot be the sole ground to absolve the OP No.2 

the driver of the motorcycle from his liability of rash and negligent driving.  

 

15.  Accordingly, the issue No.1 is decided in the affirmative.  

  

ISSUE NO. 2  

 

Medical Treatment : 

 

16.  The claimant (CW-1) in her claim petition as well as in her 

evidence on affidavit has stated that as a result of the accident, she sustained 

multiple grievous injuries, specially in her head, back side of the body, chest, 

cervical spine etc. Immediately after the accident, the claimant was taken to 

Kanaklata Civil Hospital, Tezpur for treatment and after providing first aid 

treatment, she was referred to Guwahati Medical College Hospital for 

advance treatment on the same day. However, considering the serious 

condition, she was admitted at GNRC, Guwahati, where she was treated as an 

indoor patient from 01-03-2009 to 16-03-2009. It has been further stated that 

although the claimant was discharged from GNRC, her treatment is still 

going on as an outdoor patient and still she had to attend GNRC for check up 

after every six weeks. It has been further stated that an operation of her 

brain was performed at GNRC during the period of her treatment. She has 
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stated that she has not regained his memory completely as it was prior to the 

accident. During the period of treatment, she was kept in ICU for 4 days, in 

semi ICU for 7 days and in special seat for 5 days. It has been further stated 

that the doctors of GNRC advised her and her family members to take her to 

a hospital outside Assam for better treatment and check up of her brain 

injury, but due to financial hardship, she was not in a position to go for such 

advance treatment outside Assam, till 15-06-2012. In the meantime, on 03-09-

2009, she had to take treatment again in Kanaklata Civil Hospital, Tezpur and 

thereafter, at Bone and Joint Care Clinic under Dr. Satyajit Borah, Tezpur on 

04-09-2009 and with Dr. Bhola Koch, Medicine Specialist, Tezpur on 16-07-

2010, due to deterioration of her health. However, keeping in view of her 

critical condition and as per advice of the doctors of GNRC, Guwahati, the 

claimant was taken to Chennai at Apollo Hospital, Chennai for advance 

treatment on 15-06-2012 and further, that she has been advised by the 

doctors of the hospital to visit the said hospital after 3 (three) months after 

taking treatment for seven days. CW-2, the son of the injured, has supported 

the evidence of his mother (CW-1) in regard to sustaining of injuries in the 

accident and the treatment undergone in the hospitals, aforementioned.  

   

17.  In support of undergoing medical treatment by the injured in 

different hospitals, aforementioned, claimant has produced and exhibited a 

bunch of medical documents, marked Exts. 2 to 20 (15). On perusal of the 

evidence on record, it is seen that the Insurance Company has not disputed 

the injuries sustained by the claimant and the treatment undergone. On 

scrutiny of the medical documents exhibited in the case, it is seen that 

immediately after the accident, the injured was removed to Kanaklata Civil 

Hospital, Tezpur, on 01-03-2009 and then she was referred to GMCH for 

further treatment. The discharged Summary & Discharge record of GNRC, 

Guwahati, Ext.3, shows that the injured (CW-1) was hospitalized there with 

effect from 01-03-2009 to 16-03-2009, which reveals the treatment and 

medical condition of the injured, in detail, and it further reveals relating to 

the report of CT scan of Brain, dated 02-03-2009, which shows “multiple 

contusion in Rt. temporal, temporo occipital, Lt frontal and temporal region. Small 

subdural haemmatoma in Rt fronto parietal regions. Interhemispheric and tentorial 

bleed. Subarachnoid haemorrhage in lt parietal region”. It is further seen from the 

prescriptions of GNRC Hospitals, vide. Exts. 4 and 5, that the claimant had to 

continue her treatment  at GNRC Hospitals till 28-01-2010. The other medical 

documents, Exts. 7 to 12, shows that the claimant had undergone treatment 

at Appollo Hospital, Chennai and treated under Dr. Satyajit Borah and Dr. B. 

Koch of Tezpur. Exts. 13(1) to 13(39) reveal that the claimant had to undergo 

various laboratory tests and examinations in connection with her medical 
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treatment. Thus, the medical documents, aforementioned, as a whole, shows 

the continuity of medical treatment undergone by the injured for a 

considerable period of time, till the year, 2012.  

 

Disablement :    

 

18.  It has been stated by the claimant that due to grievous injuries 

sustained by her in the accident, she is still not fully recovered and due to 

the accident, she has become completely dependant on other person and 

further, not in a position to walk and to discharge her normal activities in 

daily life. She has further stated that she lost all her comfort of life due to 

grievous injuries sustained in the accident. In cross-examination, the 

claimant has admitted that she has not produced any disability certificate. 

However, keeping in consideration of the undisputed fact of obtaining 

medical treatment by the injured (CW-1) in the hospitals, aforementioned, 

for the multiple grievous injuries, including head injury and ear injury, it can 

be inferred that the multiple grievous injuries sustained in the accident, 

definitely caused her disablement to pursue her normal works, including 

household activities, during the period of hospitalization and treatment, 

aforementioned. Though there is abundance of evidence in respect of 

undergoing prolong medical treatment by the injured for the injuries, she 

sustained in the accident, in cross-examination, it has been elicited that she 

(CW-1) has not submitted any permanent disability certificate. The claimant 

has not examined any doctor or produced permanent disablement certificate 

issued by a competent authority in the case. On the other hand, the claimant 

has also not produced any medical document showing that she has actually 

suffered permanent disablement due to co-relation of the other grievous 

injuries sustained, by producing some reliable medical document and 

examining the doctor concern. Therefore, in the absence of any legally 

acceptable medical evidence or testimony of a medical expert on this count, 

the question of suffering permanent disablement, cannot be accepted.  

Therefore, it cannot reasonably be inferred that as a result of the injuries, 

the claimant has suffered any permanent or partial disability. However, in 

view of the evidence, oral and documentary, aforementioned, it can be held 

that the claimant suffered from temporary disablement during the period, 

she underwent medical treatment.  

 

Medical Expenditure :  

 

19.     The claimant (CW-1) has stated that about Rs.2,00,000/- only was 

spent in connection with her medical treatment and still she is undergoing 
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treatment. To substantiate the claim of medical expenditures, the claimant 

has exhibited the cash memos & vouchers for purchasing medicines, money 

receipts, hospital bills, and other bills, including transportation etc., marked 

Exts. 15(1) to 20(15). However, from these exhibited documents, it transpires 

that an amount of Rs. 1,46,111/-, say Rs. 1,46,120/-, was spent in connection 

with medical treatment of the injured. From the cross-examination of the 

claimant (CW-1), it appears that OP No.3, the Insurance Company has not 

disputed the genuineness of those medical documents. Therefore, in the 

opinion of this Tribunal, the claimant is entitled to get the amount on 

account of medical expenses and incidental expenditures thereto. 

Considering the nature of injuries, period of treatment, and consequential 

pain and sufferings suffered by the injured- claimant, who is an unmarried 

girl and a student, this Tribunal is of the further humble opinion that a lump 

sum amount of Rs. 30,000/- is appropriate for awarding compensation, on 

account of intense pain and suffering.  

 

Future Medical Expenditure :   

 

20.  The claimant has stated that her treatment is still going on as 

she has not fully recovered. The claimant (CW-1) has not produced any 

document regarding requirement of advance medical treatment.  From the 

medical documents exhibited in the case, it is revealed that even after 

discharge from the hospitals, she continued medical treatment, but it is not 

clear from the documents, aforementioned, that the injured has not 

recovered yet from the injuries and that she has been advised for further 

medical treatment. Therefore, in absence of any cogent and reliable evidence 

in respect of probable future medical expenditures, the claim of the claimant 

in respect of future expenditure could not be assessed.  

    

Loss of  Income :  

 

21.  The claimant has stated that at the relevant time of accident, 

she was a housewife. According to the claimant, due to the accident, she has 

become inactive, dependable on other‟s service and lost her memory, for 

which an woman has been required to be engaged on monthly wage of 

Rs.3,000/-. The injuries sustained by her in the accident has definitely 

brought an adverse impact on performing her normal activities during the 

period of medical treatment and post medical treatment trauma, she 

deserves compassionate treatment for which a reasonable amount of 

compensation may be awarded, for indemnifying the consequential loss 

under the MV Act, which is a beneficial legislation. Accordingly, a lump sum 



 

11 

amount of Rs.15,000/- is considered to be just and reasonable compensation, 

on this count.  

 

Quantum of Compensation :  

 

22.  Considering all the above material aspects of the instant case 

and applying the principle of quantification of compensation in personal 

injury case, this Tribunal finds that the claimant may be awarded the 

following amount of compensation, which is considered to be proper :  

 

(A)  Pecuniary Loss : 

(i)       Expenses relating to treatment,        :  Rs.1,56,120/-                                                                  

           hospitalization, medicines, transportation  

   and miscellaneous expenditure 

 

(a)  Treatment, hospitalization    Rs.1,46,120/-   

       medicines & transportation  

  

 (b) Miscellaneous expenditure   Rs.  10,000/- 

 

  (B)   Non - Pecuniary Loss : 

 

(i)   Loss of amenities of life     :                 Rs.   30,000/- 

       due to grievous injuries on head 

 

(ii) Loss of income  

      due to grievous injuries    :                 Rs.   15,000/- 

       

 

 (iii)    Pain, suffering and mental shock  :              Rs.  30,000/- 

 Total               Rs.2,31,120/- 

 

23.  Accordingly, the claimant is entitled to a total compensation of 

Rs. 2,31,120/- ( rupees two lakhs thirty one thousand one hundred 

twenty) only. 

     

Driving Licence & Insurance Policy :  

 

24.  With regard to the existence of valid Driving Licence, by OP No. 

2, the driver of the offending vehicle, as on 01-03-2009, that is, the date of 

accident, finds mention in the undisputed document Ext.1, the Accident 
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Information Report, and as such, the claim of existence of valid Driving 

Licence No. 56152/S/Pvt. valid upto 12-04-2010, by the driver (OP No.2), 

aforementioned, is held proved.  

    

25.   With regard to the claim of existence of valid insurance policy, 

bearing No. 130700/31/07/01/00005584, valid upto 17-03-2009, in respect of 

the offending vehicle, issued by OP No.3, the United India Insurance 

Company Ltd., which finds mention in Ext.1, the Accident Information 

Report, it has not been disputed and in view of the admission of the OP No.3 

in respect of the insurance of the vehicle, bearing registration No. AS-12 D / 

7382 ( motorcycle), the claim of existence of a valid insurance policy of the 

vehicle, aforementioned, with the OP No.3, the United India Insurance 

Company Ltd., is held proved.  

    

26.  In the instant case, the claimant has claimed compensation from 

the OPs on account of injuries sustained by her, who was admittedly 

travelling in the offending motorcycle, bearing registration No. AS-12 D / 

7382 ( motorcycle), as a pillion rider. In their evidence on affidavit, CW-1 and 

CW-2 have stated that at the relevant time of the accident, the vehicle was 

duly covered under the Insurance Policy, issued by OP No.3, the United India 

Insurance Company Ltd.. In cross-examination of the CW-2, it has been 

elicited that as per the terms and conditions of the Insurance Policy of the 

motor cycle, the maximum amount covered for the pillion rider is only 

Rs.50,000/-, vide Ext. A, the Comprehensive Insurance Policy.  

 

27.   Learned counsel for the Insurance Company (OP No.3) has 

submitted that the injured being a pillion rider of the motorcycle, bearing 

registration No. AS-12 D / 7382 (motorcycle), as averred in the claim petition 

by the claimant, she is not covered under Section 147 of the MV Act and 

further contended that though admittedly extra premium was paid for the 

pillion rider, the said premium was paid for specific purpose and as per the 

terms and conditions towards payment of the said premium does not cover 

risk of the pillion rider pertaining to the policy issued by the OP No.3, in the 

instant case.  

 

28.  In support of the above contention, the Insurance Company (OP 

No.3), examined DW-1 Sri Alok Niranjan Das, the Deputy Manager, United 

India Insurance Co. Ltd. as DW-1. In his evidence, he has deposed that Ext. A 

is the Insurance Policy issued from their office, on 18-03-2008, valid till 17-

03-2009, mid-night, in the name of the insured Shyamal Ch. Pandit, in respect 

of vehicle No. AS-12 D / 7382 ( motorcycle), which is a package policy of 
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motorcycle / scooter. He has further deposed that in terms and conditions of 

the policy, it is mentioned that PA to unnamed passenger No.1, amounting to 

Rs. 50,000/- only and compulsory owner-driver amount to Rs.1,00,000/- only 

and further stated that the policy is also subject to the terms and conditions 

and IMT endorsement numbers printed, therein, / attached thereto, that is, 

IMT No.22 and 16 of the IMT. He has stated that Endorsement No.16 of the 

IMT, speaks about personal Accident to unnamed passengers other than 

insured and the paid driver and cleaner and that as per endorsement No.16, 

coverage extends  : Loss of life, loss of two limbs, loss of sight of two eyes or 

loss of one limb and sight of one eye 100% and loss of one limb or sight of one 

eye – 50%. He has further stated that it also covers relief of compensation for 

100% of the sum assured in case of permanent total disablement from the 

injuries other than mentioned above. He has stated that copy of IMT is 

exhibited as Ext.B.  

 

29.  In cross-examination, DW-1 has stated that Ext.A is the 

Insurance Policy and as per the Insurance Policy, premium of Rs.35/- was 

taken for unnamed pillion rider. He has further stated that IMT 22 and 16 are 

applicable to Ext.A, which is an office copy. He has stated that generally the 

terms and conditions are not enclosed with the policy and that IMT Book is 

available in their office. He has further stated that the original policy 

contains all the terms and conditions. He has denied the suggestion of the 

claimant that at the time of execution of the terms and conditions of the 

policy, they do not read over and explain and further, their insurance 

company is liable to compensate the loss to the claimant, as extra-premium 

was given for the pillion rider.  

 

30.  In this respect, reference may be made to the decision of the 

Hon‟ble Apex Court in Oriental Insurance Company Ltd, -vs- Sudhakaran 

K.V. and others, [ 2008 (3) TAC 1 (SC)], wherein it has been observed :  

 

  …….19. The law which emerges from the said decision, is (i) the 

liability of the Insurance Company in case of this nature is not extended to a 

pillion rider of the motor vehicle unless the requisite amount of premium is 

paid for cover his/her risk (ii) the legal obligation arising under Section 147 

of the Act cannot be extended to an injury or death of the owner of vehicle or 

the pillion rider ; (iii) the pillion rider in a two wheeler was not to be treated 

as a third party when the accident has taken place owing to rash and 

negligent riding of the scooter and not on the part of the driver of another 

vehicle.” 
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31.  Thus, in view of the above principle laid down by the Hon‟ble 

Apex Court, it is found that, in the instant case, the injured, who was 

travelling on the offending motorcycle, as a pillion rider, is not to be treated 

as a third party and further, that the liability of the Insurance Company in 

case of this nature is not extended to a pillion rider of the motor vehicle 

unless the requisite amount of premium is paid for cover his/her risk. It 

has come in evidence that in the instant case, extra-premium of Rs.35/- 

towards the risk of pillion rider was paid in the Insurance Policy and the 

Insurance Policy has also been submitted before the Tribunal, vide Ext.A. OP 

No.3, the United India Insurance Company has not disputed that the 

offending vehicle, aforementioned, was insured under the Policy bearing No. 

130700/31/07/01/00005584, valid upto 17-03-2009, issued by their Company, 

as stated above, and further, in respect of payment of extra-premium in 

addition to the basic third party risk.    

      

32.  On the other hand, the Hon‟ble Gauhati High Court in a recent 

case in United India Insurance Company Ltd. –Vs- Paresh Saikia & Anr ; 

[(2013) 2 GLR 826], has been pleased to hold that :  

 

  Para 9 ………  “ ……., in a package policy there can be no 

restriction so far the liability emerging out of the accident. A reference in 

this regard is required to be made to a circular of the Insurance Regulatory 

and Development Authority (IRDA) dated 16.11.2009 whereby it has been 

stated that “ The Authority vide Circular No. 066/IRDA/F&U/Mar-08 dated 

March, 26, 2008 issued under File and Use Guidelines has reiterated that 

pending further orders the insurers shall not vary the coverage, terms and 

conditions, wordings, warranties, clauses and endorsement in respect of 

covers that were under the erstwhile tariffs. Further the Authority vide 

circular No. 019/IRDA/NL/F&U/Oct-08 dated November 6, 2008 has 

mandated that insurers are not permitted to abridge the scope of standard 

covers available under the erstwhile tariffs beyond the options permitted in 

the erstwhile tariffs.   

 

  All General Insurers are advised to adhere to the 

aforementioned circulars and any non-compliance of the same would be 

viewed seriously by the Authority…….” 

 

33.  Further, the Hon‟ble Gauhati High Court in a recent case in 

United India Insurance Company Ltd. –Vs- Uma Kalai (Debbarma) & Ors ; 

[2013 (2) GLT 284], has been pleased to hold that :  
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  Para 8 ………  “ From the bare reading of the circular or 

Insurance Regulatory & Development Authority (IRDA) dated 16.11.2009 it 

appears that the IRDA has adopted Section II of the standard motor package 

policy, also called the comprehensive policy for the private car and two 

wheeler under the erstwhile India motor tariff and the circular dated 

18.03.1978 which came into force w.e.f. 25.03.1977 and the circular dated 

02.06.1986 make it clear that the insurance liability in respect of the 

occupants carried in a private car as a pillion rider carried on two wheelers is 

covered under the standard motor package policy and as such it was 

mandated by the IRDA by its previous circular dated 06.11.2008 that the 

insurers are not permitted to abridge the cover of the standard coverage 

available under the erstwhile tariffs beyond the options permitted in the 

erstwhile tariffs”  

 

34.  On perusal of Ext.A., the Insurance Policy in respect of the 

motorcycle, it appears that the policy is a standard motor package policy and 

as such the liability of the insurer cannot be limited and the same is 

unlimited similar to the damages as suffered by the third parties. The 

mandates of the IRDA regulatory authority are required to be read along 

with the policy terms and conditions only. A conjoint reading of the 

provisions contained in IMT 16 and the policy conditions, show that the 

insurance company cannot abridge the liability when the vehicle is under the 

standard motor package policy and as such, the insurance company is liable 

to pay the compensation for the loss suffered by the injured-claimant by 

virtue of the insured‟s payment of extra-premium of Rs.35/-. The receipt of 

extra-premium for extra certainly fastens the liability of the insurer to the 

injured risk.  

 

     A  W  A  R  D  

 

 35.   In the result, the claim is settled at Rs. 2,31,120/- ( rupees two 

lakhs thirty one thousand one hundred twenty ) only in favour of the 

claimant with interest @ 9%, per annum, from the date of institution of the 

case, that is, on 07-10-2010, till realisation.  

 

36.  An amount of Rs.1,000/- shall be paid to the claimant, on 

account of cost of the proceeding. 

 

37.  OP No.3, the United India Insurance Company Ltd., the insurer 

of the vehicle, bearing registration No. AS-12 D – 7382, is directed to pay the 
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aforesaid amount of compensation awarded to the claimant within a period 

of one month from today.  

 

38.  Let a copy of this judgment and award be forwarded to OP No.3, 

the United India Insurance Company Ltd. 

 

    Given under my hand and seal of this Court on this the 16th day 

of September, 2014. 

 

 
                  ( A. BORTHAKUR) 
              MEMBER 
                    MOTOR ACCIDENT CLAIMS TRIBUNAL 
                        SONITPUR : : TEZPUR 
 

Dictated and corrected by me and each  
page bears my signature :  
 

(A. BORTHAKUR) 
MEMBER 
MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR : : TEZPUR 
 
 
Typed by me, 
on dictation : 
 
 
J. K. Muru, Steno    
 
      ***** 
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ANNEXURE 

 
M.A.C. CASE NO. 311 OF 2010 

 
LIST OF CLAIMANT WITNESSES 

CW–1  : Smt. Kalyani Pandit, the claimant 

CW–2  : Sri Ranup Pandit 

CW–3  : Sri Ashim Choudhury 

   LIST OF OPs WITNESS 

N  I  L 

LIST OF DOCUMENTS EXHIBITED  BY CLAIMANT 

 
Exhibit –1    :  Form 54, Accident Information Report 
Exhibit –2    :  Admission and discharge certificate of  
     Kanaklata Civil Hospital, Tezpur 
Exhibit –3    :  Admission and discharge certificate of  

GNRC, Guwahati 

Exhibit –4 & 5    :  Prescriptions of GNRC, Guwahati 

Exhibit –6    :  Doctors slip of KCH, Tezpur 

Exhibit –7   :  Prescriptions issued by Dr. Satyajit Bora 

Exhibit –8    :  Prescription issued by Apollo Hospital, Chennai 

Exhibit –9    :  Prescriptions issued by Dr. Bhola Koch 

Exhibit –10 & 11   :  Prescriptions issued by Apollo Hospital, Chennai 

Exhibit –12    :  Prescription issued by Dr. R. Narasingha 

Exhibit –12(1)    :  Prescription issued by Dr. R. Pazahani 

Exhibit –13(1) to (39)   :  Laboratory examination Reports 

Exhibit –14(1) to (40)   :  Prescriptions of GNRC, Guwahati and Apollo  

      Hospital, Chennai 

Exhibit –15(1) to (52)   :  Cash memos of GNRC, Guwahati 

Exhibit –16(1) to (4)   :  Cash memos and Money receipts 

Exhibit –17(1) to (17)   :  Cash memos and Money receipts 

Exhibit –18(1) to (21)   :  Cash memos and Money receipts 

Exhibit –19(1) to (6)   :  Cash memos and Money receipts  

Exhibit –20 (1) to (15)   :  Cash memos and Money receipts, including  

      conveyance bills 

 

OPs EXHIBIT 

 

N  I L   

  
( A. BORTHAKUR) 

MEMBER 
MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR : : TEZPUR 
 


